LAW AND THE CHANGING FAMILY

The ethics

of representing

the incapacitated

RHoNDA HiLL WILSON

To best help

a client

who is
weakened by age
or otherwise
debilitated,
know the rules
of professional
conduct

and how to
apply them.
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lawyer who is consulted by

someone who may be incapaci-

tated should be prepared to en-
counter ethical issues not common to
typical personalinjury cases. Whowill be
the client—the incapacitated person or
arelative or guardian? What if a family
member is more interested in hisor her
inheritance than the welfare of the in-
capacitated person?

While ethical questionslike these can
make this area of practice especially
challenging, the cases can also be
uniquely rewarding. Lawyers who han-
dle casesinvolving incapacitated people
are not only easing the distress of fami-
lymembers who face difficultdecisions
in caring for relatives, but they are also
furthering society’s interest in protect-
ing the physical, mental, and financial
well-being of some of its most vulnera-
ble citizens.

The initial contact usually comes
from a member of the incapacitated
person’s family—aspouse, a child, asib-
ling, oranotherrelative. Butsometimes
a nonrelative—a neighbor, a clergy
member, or a social worker—will con-
tact you first. It doesn’t matter who
makes the first call, butif itis nota fam-
ily member, you should find out why the
family is not calling. You don’t need to
speak with the family, butyoushould try
to or at least investigate the family.

If the initial callerisarelative, then it

is important to have the family present
at the first meeting to explain the
process of pursuing the case and to
choose aguardian/representative. The
family member selected will be your
contact person thereafter.

If several familymembersattend the
first meeting, be sure to clarify who
your primary contact will be. Who will
provide the information necessary to
initiate and advance the case? Who will
be responsible for paying court costs,
your fee, and other case-related ex-
penses? Determine who your client is.
Are you being asked to represent the in-
capacitated person or someone else
who will serve as the person’s guardian
or conservator?

Before selecting a guardian or repre-
sentative, you need to determine
whether the person is capable of mak-
ing legal decisions. If possible, arrange
to have the potentially incapacitated per-
son come to your office for the initial
client meeting so you can evaluate first-
hand his or her demeanor and physical
and cognitive abilities. If the person is
homebound orlivinginanursinghome
or other facility, plan to visit him or her
in that setting.

Be aware that these cases often in-
volve conflict-of-interest issues, espe-
ciallyif the person who contacted you
is related to the incapacitated person.
Rule 1.7 of the ABA Model Rules of




Professional Conduct provides that a
lawyer generally cannot agree to rep-
resent two parties if doing so would
create a concurrent conflict of inter-
est. There are some exceptions to the
rule, but even if the exceptions apply,
both parties must give informed con-
sent to the dual representation, con-
firmed in writing.

Consider a scenario where a woman
comes to you claiming that her mother
is confined to a nursing home and has
been profoundly injured as a result of
the facility’s neglect. It appears from
the facts that the mother is severely
brain damaged, cannotspeak or move,
and probably will never be released
frominstitutional care asaresultof the
neglect. She has no other children and
no living spouse.

Your preliminary analysis reveals that
there is strong evidence of neglect and
that a claim against the nursing home
probably will vield a substantial award
or settlement. However, in speaking to
the daughter, itbecomes clear thatshe is
not interested in using any recovery to
provide additional care for her mother.
Instead, she is solely interested in con-
serving her inheritance.

As counsel, you will have to choose
whether to represent the daughter or
mother. Model Rule 1.7(a) prohibits
you from representing both parties be-
cause there is a concurrent conflict of
interest. It is also clear that the mother
will not be able to give informed con-
sent, confirmed in writing.!

Now suppose that the totally incapac-
itated mother is a former client. In that
case, Model Rule 1.9 controls. It pro-
vides that unless you obtain the inother’s
informed consent, you cannotrepresent
the daughter in a related matter if her
interests are materially adverse to the
mother’s. Since the mother here is to-
tallyincapacitated, no informed consent
can be obtained.

As in this example, a client who is in-
capable of making knowing and
thoughtful decisions probably will not
be able to give informed consent. With-
out this, the duty to your original and
now incapacitated client takes prece-
dence,and youshould notrepresentan-
other person with conflicting interests.

When addressing a client’s consent,
you must also consider Rule 1.14 re-
garding guardianship if your client has
a disability. (This rule is discussed fur-
therin the competence section below.)

Assess the client’s
interest

If you decide to represent the inca-
pacitated person rather than family
members, it is important to discern, if

by Model Rule 1.2 to consult with the
clientin a “normalized environment”
and abide by his or her decision. For
example, arrange to speak with the
clientin a private room in the nursing
home, withoutstaff or family members
present.

However, if your client is waning in
cognitive and decision-making func-
tions and you do not believe that re-
maining in the nursing home would be

You must determine who your client is. Are you

being asked to represent the incapacitated person

or someone else who will serve as the person’s

guardian or conservator?

possible, his or her interests and de-
sires. The ABArulesrequire thatyouin-
terview the client, and I recommend
doingsoin person, notover the phone.
Arrange to meetin a setting most com-
fortable for the client, if possible.

During this meeting, you should as-
sess the goals of your representation. Is
the client preparing to enter into con-
tracts for goods and services, including
legal services? Does he or she have the
ability to understand a contractual
agreement?

Is the client preparing a will, trust, or
living will? Does he or she have testa-
mentary capacity—that is, does the
client comprehend the content of the
estate and understand which family
members or cherished individuals will
receive the bequests? Is this visit to de-
termine the client’s instructions for
health care and advance care direc-
tives? Does the client appear to be of
sound mind to make these decisions?

Itisimportant to knowand follow the
client’s wishes, not those of others. Per-
haps you have a client who is a resident
of a nursing home and chooses to re-
main there. Family members, however,
do notwant the client to be vulnerable
towrongful actsand neglect that they be-
lieve occur at the facility.

If the resident wants to remain in
the nursing home and does notwant to
“be a problem,” then you are required

in his or her best interests, you must go
further to determine your client’s capa-
bility to make this decision.

Determine competence

To evaluate your client’s ability to
make decisions, listen carefully to his
or heranswers to your questions about
the case. Does he orshe seem confused
ordisoriented? Consider taking a med-
ical history to determine whether there
are any organic problems or existing
diagnoses that could affect his or her
capacity.

If the client appears to have some
ability limitations but is not totally in-
capacitated, try to make the attorney-
client relationship as normal as possi-
ble. Take steps to mitigate the client’s
limitations. For example, if he or she
has problems seeing or hearing, visual
or hearing aids may help your commu-
nication. If the clientis not competent
without taking medication, schedule
vour meetings after the medication has
been administered.

If you determine that because of a
physical or mental incapacity the client
can no longer handle his or her own af-
fairs, manage finances, make informed
medical decisions, or maintain hisor her

RuoNDa HiLL WILSON practices law
in Philadelphia. Her e-mail address is
rhwilson@philly-attorney.com.
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physical well-being, thenRule 1.14(b) al-
lows you to seek a guardian for the inca-
pacitated person.

Inmost jurisdictions,a guardian isre-
sponsible for asserting an incapacitated
person’srightsand protecting hisorher
best interests. Guardians must be ap-
pointed by a court, and the duties of
guardiansare defined by the nature and
extentof theirappointment.

A guardian can serve in one of sev-
eral capacities, including emergency
versus permanent, limited versus full,
and as guardian of the person rather
than as guardian of the estate. Some
courts use conservators to protect the
incapacitated person, buta conservator
usually protects only the person’s fi-
nancialinterests. There are other types
of guardians, such as a guardian ad
litem, who is usually appointed only
for the purpose of litigation and deci-
sions related to the case.

In some states or localities, public
guardianship programs exist to serve
low-income incapacitated people. In ju-
risdictions without a public guardian-
ship program, agovernmentagency or
official may serve as the guardian of
lastresort for the indigent. People who

can pay for services may use private
guardians or guardianship agencies.

Usually the court will approve and
appoint any qualified person, corpo-
rate fiduciary, private guardianship,
support agency, or local or county
agency to serve as guardian,

The court is not likely to appoint
someone who has a conflict of interest
with the incapacitated person. For ex-
ample, in some jurisdictions, the court
will not appoint family members be-
cause they may have direct financial in-
terests in the amount of money spent
on the incapacitated person.*

Sometimesan attorney must actas the
guardian-in-fact. When it is apparent
that the incapacitated person does not
have the ability to make legally binding
decisions, then the attorney often serves
asade facto guardian until the court can
appointone.

Establish confidentiality

When representing incapacitated
clients whose family members are in-
volved as guardians, representatives, or
concerned individuals and there is no
concurrent representation, you must
consider not only conflicts of interest,

butalsoissues of confidentialityand the
goals of the representation.’ The fami-
ly member who is the guardian or rep-
resentative for the incapacitated person
may contactyou to find out the status of
the case as it progresses. But you may
disclose information only toyour client
and the family member with the legal
authority to make decisions for him or
her.

Rule 1.6 requires confidentiality ex-
cept in the following situations: the
clientwaives oragrees todisclosure, you
believe disclosure is necessary to reveal
information to prevent death or bodily
harm, you believe disclosure is needed
to prevent the clientfrom committing a
crime or fraud that usesyourservices, or
the courtorders disclosure.

If your client has not specifically
agreed to release information to a fam-
ily member, then vou must not release
the information no matter how well-
intentioned the family member’s con-
cerns or questions are.

You may have a client who becomes
incapacitated while you are represent-
ing him or herina case. If you notice a
rapid cognitive descent, with whom can
you discuss this observation? To whom

Family Law Section is close-knit community
sharing support, information

Family law practitioners represent cli-
ents who are dealing with highly emo-
tional issues, including those related to
divorce, child custody, visitation, and
adoption. The Family Law Section of-
fers ATLA’s family lawyers a respite
from their stressful practices by provid-
ing a small, intimate community where
members can share their thoughts on
how to bestserve their clients.

Thisyear, the section continues to “fo-
cus on issues of prime importance to
lawyers who are helping parents and
kids in divorcing families,” said section
chair Elliott Alman of Gaithersburg,
Maryland.

Many activities are geared toward
helping members learn how to besthan-
dle the very private and sometimes
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painfulinterpersonalissues thatarise in
divorce and custody matters. Some of
those issues include family relocation,
grandparents’ rights, and DNA and pa-
ternity testing. The section is also con-
centrating on addressing family matters
for military personnel.

The section’s state delegates keep
members involved and informed. The
delegates brief section members on
current state-specific legal develop-
ments, which are compiled and pub-
lished in the Family Law Section
newsletter, Section members also keep
in touch daily online through the sec-
tion’s list server.

The section plans an education pro-
gram each year for ATLA's Annual Con-
vention that touches on hot topics in

family law. Speakers at the most recent
program presented pointers on how to
handle high-profile or celebrity family
law cases,

In addition to Alman, the section’s
officersare Chair-Electand Newsletter
Editor Timothy Butler of Darien, Con-
necticut; Vice Chair David Michaels of
Etobicoke, Ontario, Canada; Secretary
and Treasurer William Friedlander
of Ithaca, New York; and Immediate
Past Chair Joseph Bluth of Mankato,
Minnesota.

Annual membership dues are $45. To
join or for more information, contact
ATLA Sections at (800) 424-2725, ext.
290, or visit the Family Law Section
home page at www.atla.org/sections/
familylaw.



mustit be revealed, and when?

Rule 1.6 (a) applies to the release of
information to a physician on behalf of
your client. The lawyer may disclose in-
formation thatis necessary to further the
representation and is impliedly author-
ized. Rules 1.6 and 3.3 apply to disclos-
ing the decline of a client’s physical or
mental ability to a third party—such as
opposing counsel or the court.

Rule 3.3 requires lawyers to act hon-
estly in dealing with the court. You can-
not offer any evidence that you know is
false. For example, if youknow thatyour
clientsuffers from newly diagnosed and
aggressive cancer, you must divulge that
information if thereisa claim of future
damages and questions about the cli-
ent’s health have been asked during dis-
coveryorat trial.

These are justafewof the manyeth-
icalissuesyoumust considerwhenrep-
resenting the elderly or incapacitated
client. Nevertheless, if you remember
that“alawyer,asamember of thelegal
profession, is a representative of cli-
ents, an officer of the legal system, and
a public citizen having special respon-
sibility for the quality of justice,™ you
will be able to safely tread the ethical
minefield. o
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.updates@atlahq.org, or fax the in-
formation to (202) 298-6849.
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