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Focus Groups Seminar
How Focus Groups Help Every Step Along The Way*


Why use focus groups?  Focus groups should be used to predetermine the response jurors will have to your case.  A focus group is an effective and inexpensive means to obtain an impartial case evaluation prior to trial.  The information gathered from the experimentation done in focus groups provides immediate feedback and assistance to the trial attorney in formulating every part of your case from discovery, to voir dire, to trial.


Focus groups can take the form of mock trials that are semi-formalized presentations with a judge, witnesses, parties, courtroom, and presentation of the evidence.  On the other hand, a focus group can be an informal group comprised of individuals who analyze the facts and react immediately to the case presented.  The issue-oriented focus group (concept or structured) is less expensive than the more formalized mock trial.


Focus groups can be an effective tool for experimenting with the various aspects of your case including the voir dire, theme development, trial exhibits, openings, closings, analysis of witnesses, and damages.  Presentation of a case before a focus group allows you to probe, practice, experiment, and determine what positions will be the most palatable for the real jury in your case.


If you do not want conduct a trial run or mock jury trial of the case, then you may want to consider an issue-oriented focus group to assist you with the issue development.  This is where you give a short presentation of your case and the group responds immediately with its opinions and ideas.  If you want a focus group to critique your oratory, create a focus group to perform this task. 


Your objectives will define what information and/or critique you will elicit.  How you use the information obtained from focus groups is up to you.  It is best to be clear on the purpose before assembling the group.  Are you afraid that a jury may find your client to be contributorily negligent and bar recovery?  Is there an issue of proximate causation that might weigh against your client?  Perhaps your client has a preexisting condition and how this accident caused further damages is unclear.  How will a jury respond? How will the jury respond to your clients? Once the purpose of the inquiry is clear, you can ask the focus group to consider specific aspects of your case.


If you are using an issue group, designate an individual other than the attorney to present the case to the group.  After the presentation, observe and preserve the deliberations by the jury, preferably by videotape and audiotape for later review and discussion.


Listen carefully to the unfavorable positions.  These are the opinions that will most assist you. Listen to the most emphatic voices against your client and then, after the deliberation process, debrief those group members.  People usually want to discuss their deliberative processes. Use this information to help formulate a strategy to change the minds and hearts of those who would be against your position.


You might consider asking the jurors to keep notes and/or fill out questionnaires so they can write down their thoughts and impressions. Please see sample questionnaire attached for your information. Collect these documents at the end of the session so you can refer to them later.  These documents may also provide information about the participants who were reluctant to state their position in front of the group but who revealed their true thoughts on paper.


After the session, try to talk to each juror individually, if possible, particularly if you have individual questions.  Ask if you can contact each of them later by telephone if you have follow-up questions.


After you have gathered the information, use it to assist you in preparing for all phases of the trial.  However, the focus group can also help you in discussing the case with your client.  For example, in those cases where your client is unyielding—where his or her position on the respective liabilities of the parties and the value of damages is unreasonable—a focus group can give him or her new insights and help prepare for the downside to the case.  Sometimes, for whatever reason, clients will not accept the information from the attorney, but will listen to the opinion of a focus group; the group deliberation may be able to do what the attorney could not by foreshadowing what a true jury might do.  Perhaps it is not the client, but you, the lawyer, who has an unrealistic view of the case.  Here, the focus group can assist you with the realities of your case. 


The client may also use the focus group deliberations to prepare to testify at trial.  Often, focus group members reveal aspects about the witnesses that they had not considered, such as their mannerisms, dress, and means of communications.


The information obtained from focus groups can also help the trial lawyer with his or her presentation at trial.  Perhaps you talk too much during your openings and closings, dragging them on interminably.  Maybe your presentation simply needs demonstrative evidence to bring it to life.  A focus group can help you decide whether—and what—to change. 


Once you collect the information from the focus group, incorporate the powerful lessons learned to structure your case.


Be aware that focus group deliberations can also be misused.  Remember that every group assembled will vary, and neither you nor your client should depend on the outcome of a single focus group.  After hearing a complete and unbiased presentation of the case, a different focus group may have a different outlook.  Keep in mind that focus groups are advisory and not the final determinants of the matter. 


Although they are advisory, focus groups can be effective.  You can benefit greatly by making a sharp and unbiased presentation of the facts to a carefully assembled, diverse group of people.

* The above paper was previously presented and used during the 1999 ATLA Annual Convention in San Francisco, CA
