 SEQ CHAPTER \h \r 1Rhonda Hill Wilson, Esquire

Law Offices of Rhonda Hill Wilson, PC

1500 John F. Kennedy Blvd., Suite 1050

Philadelphia, PA 19102

215-972-0400

Stalwarts/Hall of Fame Committee

2008 AAJ Annual Convention

Applying Focus Group Research to Voir Dire

The importance of voir dire continues to make cutting edge legal news, which evidences its critical importance in all trials, whether they be criminal or civil. Recently, in the case of Snyder v. Louisiana1, the United States Supreme Court overturned a death penalty case because the prosecution discriminated against blacks during the jury selection process, and as a result a black defendant faced an all white jury.


While it is axiomatic that the Seventh Amendment to the Constitution2 protects the right of trial by jury in civil cases, the Supreme Court has also held that while litigants may not be entitled to a perfect trial, they are entitled to a fair trial.3

One touchstone of a fair trial is an impartial trier of fact -- “a jury capable and willing to decide the case solely on the evidence before it.”4 

Voir dire examination serves to protect that right by exposing possible biases, both known and unknown, on the part of potential jurors. Demonstrated bias in the responses to questions on voir dire may result in a juror's being excused for cause; hints of bias not sufficient to warrant challenge for cause may assist parties in exercising their peremptory challenges.5

Why then use focus groups? You should use them because focus groups will help you uncover possible prejudices by potential jurors against your case, your client or even you, prior to trial. While focus groups are important and invaluable for every part of your case, it is my belief that information obtained in focus groups is critical to use in voir dire. If the jury that you have empaneled is inherently biased against your case, your client, or you, it will be extremely difficult, if not impossible, to win. Personally, I believe that voir dire is the most important part of the trial.


Among other things, focus groups will give you the theme(s) for your case. Use your theme not only in the opening of your case to make an impression, but also during voir dire. The theme should be threaded throughout your trial from voir dire to opening, to the direct until your closing.


In addition, focus group opinions will advise, instruct, educate and perhaps even inspire you. Use the focus group participants’ opinions to expose what type of person you do or do not want on your jury. Also use these opinions to expose jury bias as taught to us by Gregory Cusimano and David Wenner  in the Overcoming Jury Bias Model™. 


Ask questions that will uncover if the person is suspicious of you and your clients for no rational reason. Ask questions of the jury pool to determine if no matter what happened in your case, the participant would be anti-plaintiff. Dig deep to determine if they believe that “personal responsibility” would be an obstacle to a fair hearing and determination of the facts. Perhaps a biased juror would believe that what happened in your case was an “Act of God” and that things just happen. The language of the biases or prejudices will be exposed in your focus groups, wrapped around the facts of your case.


Design your voir dire questions based on information learned in your focus groups to elicit those belief systems. You should use the information learned from focus groups to develop specific questions to ask during jury selection to probe juror attitudes and beliefs.


For example, in a rear end motor vehicle case when there is little or no damage to a car, if your focus group expressed suspicion and an anti plaintiff bias, and overall the group believed that a person cannot be hurt unless there was physical damage to the car, then you want to ask during voir dire:


How many of you believe that unless there is physical damage to the car a person 

cannot really be hurt?


You should ask the focus group how much proof they need to establish causation in a low impact accident with no physical damage to a vehicle. If they articulate a standard of proof that is more consistent with proof beyond a reasonable doubt than a preponderance of evidence, and they will not move from this requirement, then ask this question during voir dire, and lay the framework for challenging these potential jurors for cause. The framework will be found in your follow up of your initial questioning. The potential jurors may admit that there is nothing that you or anyone else can do to prove this premise to them. This is a reasonable basis for a cause removal of a juror.


Also during voir dire use the information that is beneficial to the defendant’s case that you learn from a focus group in order to uncover information that predisposes a potential juror for biases or a prejudice that favors the defendant. While we have discussed those biases that are not so apparent, find out the biases during the focus group that may make the defendant desirable to the participants. Is the defendant the largest employer in their community? Is the doctor the only ob-gyn in a community that has been trying to secure one for the past ten years?


You must find out what the most important issues are to the community in which you are trying your case, and create your voir dire to elicit those positions from the jury pool prior to empaneling your jury.


Don’t forget when doing focus groups to ask your group about damages. While asking about damages is important in all cases, there are some cases where it is more important to test out these issues before trial. In wrongful death cases, you must uncover what the jury believes about compensation for the loss of a family member. There are many people who believe that it is unseemly and perhaps ungodly to pay a family for the loss of a loved one’s life. There are those who would be immediately put off and biased against anyone that would bring a law suit under these circumstances. Test these issues before your focus group to find out the opinions beforehand, and then create specific questions for voir dire to probe these beliefs.


Finally, create a strategy for voir dire using the information you obtained from the focus group to determine what the group believes to be the primary issues and problems in your case, or the information that the focus group needs to know and understand to find on your behalf at trial. Your plan for voir dire should also include education for the jury on the issues in your case. For example, if your case focuses on the “Rules,” simultaneously educate the jurors and ask them their opinions on the rules as they apply to your case. 


For example, in a nursing home case, as a result of a focus group you discover that people really look at the behavior of the nursing home resident’s family to see if they are deserving of receiving compensation for their loved one’s death. You should construct questions such as the following:

· When is it okay to place someone in a nursing home?

· When is it all right for a nursing home not to answer a call bell?

· When a nursing home gets paid to take care of a loved one, what are they getting paid to do?


Focus groups are effective in assisting you with every part of your case; however, they can provide tremendous insight and an unbiased jury if you prepare your case for the focus group, listen carefully for the themes that emerge, and use the information to educate and deselect those potential jurors that cannot be fair and impartial.
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